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A lwin question appears Lo be the core issue for disposal
of this Writ Application which has been directed against the
judgment and order dated 7" May, 2001 passed by the West
Bengal Land Reforms and Tenancy Tribunal (hereinafter to be
mentioned as the Tribunal) by the writ petitioner Granito
Ceramics Ltd. as to whether the ‘Iribunal has statutory

jurisiliction decide that Peemise-No., 2/3, Burdwan Road is a,



thika tenancy property and whether the said Tribunal was
justified from the materials placed before it by Opposite Party
Nos. 1 and 2 of the present writ petition in arriving at a
decision that sad Opposite Parly Nos. 1 and 2 are ‘bharatias’
under alleged thika tenant in respect of a portion of Premises

No. 2/3, Burdwan Roard.

It goes undisputed that M/s. Bajoria Properties Ltd. was
Owner of 2/3. Burdwan Road, along with the adjacent
Premises No.3 and 10/5, Alipore Park Place and in 1968 said
Bajoria Properties Ltd. sold all those premises to M/s. Kelvin
Jute Manufacturing Company Litd. The Kelvin Jute
Manufacturing Company Lid., approached the Calcutta
Municipal Corporation (Opposite Party No. 7) in 1983 for
amalgamation of all the said three premises and the said
request beisg acceded to, sll the said properties became
NG
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amalgamaled and camne (o be known as Preomiscs

Burdwan Road.

M/s. Kelvin Jute Meonufoacturing Company Ltd. became
a sick industry and pursuant te the provisions of Sick
Industrial Companies Act, 1985 and under the B.ILF.R.
scheme and with consent of the Government of West Bengal,

said Kelvin Jute Manufacturing. Company Ltd. sold the



amalgamaled propecty o (he presenl petitioner by a valid

instrument for good consideration on 9% April, 1992,

Alter purchasce of the properly in question, the writ
petitioner applied belore respondent no.7 for mutation al‘;d
that application was allowed in due course and therealler,
aflter oblaining neceessary permission from the competent
authovity under the Urban Land Ceiling Act, 1976 and alier
gelling sanctioned plan from respondent no.7, the writ
pelitioner  starfsl ils project Tor raising a multi  storeyed

building complex at the said premises.

It is significant lo mention in this context that as early
as 1991, private respondents nos. 1 and 2 filed a Title Suit
being No. 287 of 1991 in the Cowrt of 2% Munsiff at Alipore
with a prayer [or declaration of their possession as tenants in
respecl ol portion of Premises No, 2/3, Burdwan Road and
also for other consequential relief s and in that suit one D.P.
Bajoria, Kelvin Jute Manufacturing Company Ltd. and one
Akhlar Hossain were impleaded as party defendants. It
appears bolh from the wril petition as well as from the
allidavit filed by private opposite party nos. 1 and 2 that since
1994 opposite party no. 1 and 2 have been approaching the

Controller, Thika Tenancy Act for a declaration that premises



No.2/3, Burdwan road is a hilka tenancy land and in that
process opposile party nos. 1 oand 2 also approached this
Court for similar nature of reliel. It is pm-lin¢n£ to mention
that the Granito ceramics Lid., the present writ petitioner
also on several occasions approached the Hen'ble court when
their construction work on Lhe disputed land was obstructed.
It appears from the copy of dillerent orders of this court
passcd (rom lime to time in conneclion yith different writ
petitions filed Ly both private opposite party nos, 1 and 2 and
by the present writ pf::l'i{ir_;m.‘.r that the controller, Thika
Tenancy Act, thrice turned down the prayer of the private
opposite party nos. 1 and 2 Lo declare their status as
‘Dharatias’ under alleged thika fenant in respect of Premises -
- 2./3, Burdwan Road this court ultimstely refused to grant
any prayer ol opposite parly nos. L and 2 and, accordingly, the
writ pelitioner was granted permission lo proceed with their
construction  work  without  distributing the portion of
Premises No. 2/3, Burdwan Road where opposite party nos. 1
and 2 are said Lo be in possession il disposal of the suit filed

by opposile pacty nos. | and 2 in the yvear 1991,

In the above background of (acts and circumstances
which are undisputed as it finds support both from the writ

pelition and also from the aflfidavits filed by private opposite



partics as well as by the State and Staie respondents, private
opposile party nos. 1 and 2 moved the Tribunal through O. A.
No. 2216 of 2000 with o prayer for a declaration that
premises no. 2/3, Burdwan Road is a thika tenancy property
and the present wril pelitioner acquired no right, or interest
by virtue ol its purchase of the said property from Kelvin Jute
Manufacturing Company Lid., on the strength of their
registered  deed  dated 9% Apwil, 1992 and also for a
declaration that opposile parties are bonafide ‘bharatias’
under thika tenant in respect of that property, a declaration
that the deed of conveyance excculed in favour of the present
wril petitioner is bad auul illegal and other consequential
reliel’s on the allegation ol in activn and culpable negligence
on the part of the Stale respondents Lo acl in accordance with
the provision of Caleutta “Thika  Tenancy Act, 1981
{hereinafler to be mentionad as C. T, T. Acl) to protect the

interest of the privale opposite pacties.

It is signilicant Lo mention that the present  writ
petitioner also filed a writ petition before the High Court no.
162 of 2000 bLeing apgricved by the issue of a letier by
respondent no. 7 whereby said respondent no. 7 wanted to
take sleps fort de-amalgamation of Premises No. 2/3,

Burdwan Road being insisted by the State respondent



through its  Joint  Seccretavy, Land and Land Reforms
department on the consideralion that the State has already
declared the status ol Premises No. 2/3, Burdwar Road as
thika tenancy land and by operation ol provision of section 5
of the C. T, 1. Act, 1981, said land has been vested in the
Sate in the year 1981 and Premises No. 2/3, Burdwan Roead

being a vested land cannol be amalgamated with private

property of Premises No. 3 and 10/5, Alipore Park Place.

The Tribunal on receipt of OA. No. 2216 and on
admission of the same, simullancously, treated said wril
petition no. 167 of 2000 as a translerred petition to its own
filc and a new number ass (ransferred application no. 2173
was given and the Tribunal disposed of both the application
of privale opposite parlics  as wcill as the transferred
application of the present writ petitioner by a common
judgment which is the subject matler of the present writ

pelilion,

On examination of the impugned judgment of the
Learned Tribunal, it appears that the Learned Tribunal
accepting the contention of bolh the private opposite parties
and the State and Stale respondents rejected the preliminary

objection of the writ petitioner regarding its jurisdiction to



entertain both the original application and the transferred
application.  The Tribunal, on perusal of the documents
anncxed (o the original application of the opposite party nos.
1 and 2 and also the documents annexed o the affidavit of
the State and State respondents filed before the Tribunal, was
of the view that there was overwhelming mass of evidence to
show that opposite party nos. 1 and 2 for a long time have
been wccupying o portion of 2/3, Durdwan road as ‘bharatins’
under one of the thika tenants in respect of said premiscs
ail by operation ol section 5 of the CT.T. Act, 1981, when
said remiscs Mo, 2/3. thila tenants became the tenants of
the State and the posscssion ol the ‘Dharatias’ becamne thal of
a tenant under the West Dengal Premises Tenancy Act and
since Premises No. 2/, uardwan Road has been a thika
lenancy property all long and when said property vested in
the State by operation of Act from 1981, respondent no.7,
could not pass any order for amalgamation of the said
properly  with  private  property and M/s. Kelvin Jute
Manufacturing (:nmp:myl Ltd. had no authority to sell out
that property even under (.1.Ff,Scheme and pursuant to the

provision of Sick Industries Act, 1985,

It appears [rom the impugned judgment that while

privale opposile party nos. 1 ad 2 through their application



Projected the case of their alleged claim as “bharatia’ under alleged thika
tenant in respect of Premises No. 2/3, Burdwan Road, the State
respondents  through its  affidavit while supporting the stand that
respondent no.7, the Calcutta Municipal Corporation had no legal right or
jurisdiction to amalgamate a vested land with that of private property
asserted thal Granilo Ceramics Lid. did not acquire any title or interest in
2/3, Burdwan Road premises being a vested land and respondent no.7
acted beyond its jurisdiction and authority by sanctioning its building plan.
He State respondent had further staled that all the Government Officials
paticipating in Lhe meeling taken place under the B.LF.R. Scherne
pursuant Lo the provisions of Sick Industries Act, 1985 were misled and
misdirected and hence, even if there was consent from the side of Stéte
Government for sale of the propeity including 2/3, Burdwan .Rnad, such
consent had no legal sanction only because no consent in view of the facts

and circumstances could have been given,

The Learned Tribunal, on consideration of the petition of the opposite
parties algng with the affidavits filed by the present writ petitioner and the
State respondent and having regard to the written and oral submissions
made before it by all the parties involved in the litigation came to the

conclusion that it has the statutory jurisdiclion to entertain both the



application as well as the transferred application and on
merit, the Tribunal observed thal from the document placed
before il, it had been proved beyond all shadow of deubt that
Mremises Mo, 2/3, BDurdwan Rowud is a thika tenancy property
and private opposite parly nos. 1 and 2 are bonalfide
‘bharatias’ in respect of a portion of said property and when
Lhe appropriale authorily under the CUTUT. Act, namely, Joint
Secretary, Land and Land Reforms department, Government
of Wesl Bengal, failed the unauthorized and illegal act of the
wranilo Ceramics Lud,, the Tribunal was of the view that
under Section 6 (I3) read with Scction 10 (6) of the Tribunal
Act, necessary direcltionn must be issued to the State
Governinent and oiher aulhorities under the C.T.T. Act, 1981
w implement the provisions ol the said act and to protect the
interest of the thika tenants as well as the ‘bharatias’. The
Tribunal, at the same lme, rejected the transferred
application of the present writ petitioner almost on the
identical ground thal there was no illegality or abuse of the
process of law on the part of the respondent no. 7 when it
intimated the writ petitioner its intention to take steps for de-
amalgamation ol Premiscs No.3 on the sole ground that the
State Government and the appropriate authorily took the

decision to treat Premises No. 2/3, Burdwan Road as a thika



tenancy land and when the said pl:rjpm'l.jr vested in the State

under operation of the CTVI. Act, 1981,

I'‘om  the challenge thrown against the impugned
judgment and order by the presenl writ petitioner, the
Grantio Ceramics Lid., and from the stand taken by opposite
parly nos. 1 and 2 as well. as by the State and Stale
respondents  through  their respective  afflidavits  filed  in
connection with the wril petition and also on examination of
the judmnent and order of the Tribunal, we are of the view
that for proper adjudication of Lhis long standing dispule, we
musl conline our consideration on two most vital puin.ls
which have already been indicated at the very beginning of

our discussicn.

Let ue, firs: procecd with the first basic question as to
whether in view of the allegalion made by the opposite party
nos, | anc 2 in their application and also in view of the
prayers sought for in their application and having regard to
the provisions of C. 1. T. Act, 1981 and the relcvant
provisions of the Tribunal Act, 1997, the Tribunal really has
the statulory jurisdiction lo entertain both the applications

il by the privale opposite partics of the present writ



petition as well as the transferrad application of the present

wril petitioner.

Irom para 10 ol the impugned judgment, it appecars
that the ‘Iribunal observed sinee the dispute principally
centers round a question of law on given facts on record ~
whether land at Premises No. 2/3, Burdwan Road vested in
the Stale with elfect [rom the date of connmencement of C. T
T, Act, I'Z-L':HJI and it further observed at para 6° but the
authorilies entrusted with iplementation of the provisions of’
the C. T. T, Act, did not pay any heed and thus, have nol
discharged the statutory obligation cast upon them to protect
the interest of the thika tenants and the ‘bharatias’ including
the applicant s'j and (rom these l}b:i{‘.rval;it::na of the Tribunal it
is very much clear thal accordiug to the tribunal, it has the
statutory jurisdiction only because Premises No. %Burdwan
Road which is the subject malter of dispute appears to be
vested land and when the appropriate authority under the C.
T.T. Act failed to discharpe their duties to prolect the interest
of thika tenants and ‘LDharatias’ like the applicants, it is none
but the Tribunal alone has the jurisdiction to entertain the
application under Scction 6 (B) of the Tribunal Act read with

Section 7, 8 and 10 (3) of the said Act.



e effer = 2o.07=:2. Mr. Bhuiar, appearing for the State and
o= =sodrces = 20 a2 3s ir. Bhattacharyya, appearing for the private
sosE parties while lending their full support to the above observation. of
the Tribunal have further gone to add that the statutory authority of the
Trisunal has been clearly defined in the landmark judgment on this issue
3s reported in the case of L. Chandra Kumar versus Union of India, 1997
(3) Supreme Court cases page 61 and in para 90, 92, 93 and 99 of the
said judgment, the apex Court has clarified what should be the exact
authority and jurisdiction of the Tribunal vis-a-vis the High Court in
exercising its power under Article 226/2270f the Constitution and in view
of that pronouncement, the Tribunal alone is the for a to adjudicate any of
the points covered under Section 6 of the Tribunal Act read with Section
10 (3) and naturally, the private opposite parties committed no mistake in
approaching the Tribunal for the alleged in action of the appropriate
authority under the specified act when admittedly the C.T.T. Act, 1981 is a
specified Act over which the Tribunal has full authority and jurisdiction to

decide any Issue within that Act.

The learned senior counsel, Mr. Bhuian being supported by
Mr. Bhattacharyya has also submitted in this context, that

there is a distinclion hetween determination of jurisdictional



or primary fact and delermination ol secondary fact. The
vesling ol land under Section 5 of the C. T. T. Act, 1981
depends on the jurisdictional or primary fact of the existence
of the thilka tenants on the disputed land on the date of
commencement of the Act. 1t is well within the jurisdiction of
the Tribunal to decide the jurisdictional or primary fact on the
materials on record. IL is urged by the learned senior
advocate that when all rolevant materials are before the
Tribunal it is within the compelence of the Tribunal to decide
the dispute, because, it has jurisdict ion Lo decide any matter
arising out of any provision of a specified Act. The learned
senior advocate Mr, Bhattacharyya, on the part of the
opposite party nos. 1 and 2, has supported this contention by
referring a decision of a single Judge Bench of this Court
decided in the case of Kashinath Mondal and Ors. Versus
Bani Ballav Diswas and Ors. Reported in 2001 (2) CHN

paged 19,

Thus, from the obscrvation of the Tribunal itself and
also [rom the submissions made on behalf of the State and
State rcspﬂnd;nts and for opposile party nos. 1 and 2, we can
summarit@ thal according to the Tribunal it has the
Jurisdiction to decide the nature and status of the land in

dispute because of the lact that said dispute relating to the



status ol the land is an issuc within the C. T. T, Act, 1981 — a
specificd acl for excrcising jurisdiclion by a Tribunal and
when Lhere was complaint ol in action and culpable
negligence on the part of the appropriate authority of this
fpecified acl and finally, the question relaling to the status of
the disputed land being o jurisdictional or primary fact in
view of Lhe pronouncement ol the apex Court in the case of L.
Chandra Kumar (supra), the Tribunal has rightly exercised its
jurisdiction by  entertaining  both  the application and

translerred application.

on
Mier giving our imost anxious Lh‘r]i‘r:m'al:iunﬁhis question

of jurisdiction aller taking inlo consideration the submissions
of all the parties and having regard Lo the decisions of the
apex court in the case of L. Chandra Kumar (supra), we ace
really unable to persuade oufisclves Lo acecept the contention
of the State respondents and private opposite parties and so
also the conclusion of the Tribunal regarding its jurisdiction
to entertain both the applications. From the four corners of
the C. T.'T. Act, 1981 there appears no provision empowering
the Eonlmller, who is the primary authority under the said
Act, to declare whether a property is a thika lenancy property
of whelher an occupant on the said property is a ‘bharatia’

under a thika tenanl or not. This Court also on sevetral



','rized to make revision of any order passed by the thika controller.

the very basis of the cobscrvation of the Tribunal that the
"j:._g_n- authority under the C.T.T. Act failed to discharge its alleged
.. towards the private opposite parly has virtually no ground to stand
ew of the fact-lhat' there is no provision in the C.T.T. Act to determine
ke status of any premises as thika tenancy or to declare status of any
« pant as *bharatia’ under thika Lenant which was the actual prayer of
j. ' ivate opposile parties, though, clothed otherwise only to make it

feentable before Lie Tribunal.

we would like to refer the reliefs sought for in the original

@piication preferred by the private opposite party nos.1

&

and on examination of the application, we find



that they prayed Tor o declioation that Premises No., 273,
Burdwan Road is o thika lenaney properly, a declaration that
they are bonalide ‘hharatin’ under thika tenant in respect of
that property and also o declacation that the purchase deed of
the present petitioner is bad and illegal. To adjudicate a
particular application we are required to examioe both the
cause of action as well as the reliel's sought for and in the
present case, on cxamination of the original application [iled
by the opposile partics, we (ind that the cause of action
appears to be imaginary one aud the reliefs sought for are

adimitiedly heyond the siatutory jurisdietion of the Tribunal.

We have alvciuly indicaled that opposite parly nos. land
2 approachod the Tribuoal only in the year 2000 and belore
that they started their litigation process as carly as in 1991
when thay liled a civil auit for almosl sell same prayers with a
different  language and  thereafler, these opposite parties
approached Lhe Tigh Cowrd on several oceasions when they
lailed to have any positive response from respondent no. 7
and alse from Lhe thika Controller regarding their alleged
claim as ‘Dharalia’ under alleged thika tenanl in respect of
2/3, Burdwan Road and only thereafter, they approached the
Tribunal for velic™ which in aliost plain language means

declaratory relicl’s and beyond the purview of the specified



dand here lies the question whether the Tribunal can really exercise
wrisdiction, where the specified act itself does not provide for any

wthority to decide the issue in question.

From the Tacts and circumstance disclosed by the opposite party nos.
band 2, 00 is very much clear Lhat Lheir possession on the alleged
jround of honaficie " bharatia’ appreaars 1o have been threatened by the
Kt of a third party, namely, the present petitioner through Its
mnstruction work and in thalt exigency, the only course open to the
Wposite parties is to approach the Civil Court & Similar was the view of
ﬁéslngle Judge Dench In Lhe case of Sl Munpia Devl show versus Sri
wgal Kishore show and Anr.  As veported in 1999 {2) on page 18.
bmost similar is the view taken by a Division Bench of this Court in the
lse of Indira Devi Rajak versus Thika Controller and Ors. Reported in

899 () CHIN pace 311.

The Learned Tribunal has Lried to asserl its statutory jurisdiction and

lsed a question redarcding aulhorily af Lhe petitioner to challenge its
:.SEIIIIZHUI'I in view ol thiz Division Beoch iodgement of this Courl passed
LRT. Mo. 956 ol .'J.[].[]H. whoere The Division Bench declined to
:.rfere in the order of the Telbunal while admitting the oriaginal
licatlon on the question of statutory jurisdiction. The learned

rcounsel, Mr. Bhalan, appearing for the  Stale and  State



respondents in this context, has drawn our attention tq the
judgment of the apex Court delivered in S. L. P. © No. 72322
of 2001 (State of West Bengal and Ors. versus Suswapan Tie
Up Pvt. Ltd. and Ors.) and submits that the apex Court has
set aside the Division Bench judgment of this High Court
which negatived the jurisdiction of the Tribunal and the
judgment of the Single Bench has been upheld which has
held that Tribunal has got the jurisdiction to entertain the

dispute.

The learned senior counsel, Mr. Pradip Ghosh,
appearing for the petitioner submits that from the Division
Bench judgment of this Court passed in connection with W.
P, L. R. T. No. 99956 of 2000 (Justice S. B. Sinha and Justice
P. Ray), it is available that the Division Bench in the said
judgment made it clear that the question regarding statutory
jurisdiction shall remain open till final adjudication. As
regards the judgment ol the apex Court referred to by Rir.
Bhuian, the learned counsel appearing for the petitioner
contends thal effect of that judgment would be upon the

parties of the particular litigation beinz not a judgment in

T'em.



Having regard to the submissions made on behalf of the
parties and on examination of the Division Bench judgment in
W. P. L. R. T. No. 956 of 2000 and also the judgment of the
apex Court (supra), we are of the view that following the
decisions given in the case of L. Chandra Kumar (supra), this
Court retains full power of judicial scrutiny over the judgment
of the Tribunal and when the Division Bench in W. P. L. R. T,
No. 956 of 2000 made it clear that the question relating to
jurisdiction can be re-examined and when we are of the view
the decision of the apex Court mentioned by the opposite
parties, in fact, does not stand in our way for re-examination
of the issue regarding jurisdiction of the Tribunal, we can very
well make our own observation keeping in view the

established judicial nornms and precedents.

Another point which encouraged the Tribunal to assumne
the jurisdiction in the present case appears to be its
prejudged conception that land of Premises No. 2/3, Burdwan
and vested in the State in the year 1981 and vesting of land
being subject malter of a specified act is certainly within the
jurisdiction of the Tribunal under provision of Section 2 read

with Section 6, 7 8 and 10 of the Tribunal Act, 1997.



This very approach of the ‘Tribunal to strengthen its
view regarding jurisdiction appears to be perverse and not
tenable in law only because the question of vesting would
follow the vital question whether the land in question we have
already held that the tribunal has got no jurisdiction as that
was nol the subject malter of the specified Act and there was
no authority under the specified Act, which empowered to

take any action or to record any order on this issue.

Thus, after considering all the points involved in the
matter and having regard to the submission made on behalf
of all the parties, we are of the clear view that having regard
to the provisions of Section 6, 7, 8, 9 and 10°(3) of the
Tribunal Act, the Tribunal has no jurisdiction to entertain the
original appiication which, in fact, was filed for declaratory
reliefs beyond the jurisdiction of the Tribunal and which was
filed on imaginary allegation of in action of such an authority
whose existence ia found nowhere in the sapecified Act,
Similarly, the Tribunal has no jurisdiction to entertain the
translerred application which was, in fact, directed against
the action of respondent no. 7- the Calcutta Municipal
Curpnratit:,ln when admittedly the Calcutta Municipal

Corporation Act is not a specified act over which the Tribunal



can be said to have any jurisdiction. Thus, we answer the

first question raised Ly us in the negative.

Belore dealing with the 2nd question, we think it fit and
proper to record that the entire submissions made on behalf
of the State and State respondents by senior counsel Mr.
Bhuian to discard all the points taken by the writ petitioner
in the matter of acquiring title over all the properties
including 2/3, Burdwan Road, the action taken pursuant to
the provisions of Sick Industries Act, 1985 and under the .
L F. R. scheme appears to be somewhat futile in view of the
fact that the basic foundation behind the submissions of Mr.
Bauian is thal Premises No. 2/3, Burdwan Road being a thika
tenancy property vested in the State free from all
encumbranoes with effect from 18t January, 1982 and
hence, the basic guestion thal requires a positive answer in
order to appreciate the submissions of Mr, Bhuian is is
whether property of Premises No. 2/3, Burdwan Road is

really a thika tenancy property or not.

We have indicated earlier that as early in 1991, the
private opposite party nos. 1 and 2 filed a title suit for
declaration of their status as ‘bharatia’ under thika tenant

impleading one Bajoria, Kelvin Jute Manufacturing Company



#d, and one Akhtar Hosain and that suit is still pending, we
have also gathered from allidavits as well as [rom different
docurments annexed to the present writ petition that opposite
party nos. 1 and 2 since 1994 approached the High Court as
well as thika tenancy Controller for declaration of their status
as ‘bharatia’ under Thika Tenancy Act and all their attempts

remained unsuccessful,

It is pertinent to mention that while disposing of a
public interest litigation along with a writ appeal preferred by
the present writ petitioner, the Division Bench of this Court
comprising of Chief Justice Mathur and one of us- (A. Kabir,
J.) in its judgment dated 14t March, 2000 was pleased to
observe that on examination of the original file of the State, it
appears thal action was initiated for vesting of the Premises
No. 2/3, Burdwan Road in the State and a note sheet was
prepared E}r the secretary in charge and was placed before the

minister concerned, but, in pursuance of that no order was

passed.

We may reiterate the legal position that in the C. T. T.
Act, 1981, there is no provision empowering any authority to
declare any property a thika tenancy property and though the

State Government has the authority to take a findl decision in



this regard, it appears from the observation of the Division
Bench as indicated that State Government, too, did not take
any decision regarding vesting of Prgmises No. 2/3, Burdwan
Road in the State. This clearly indicates that there was no
action from the side of the State to determine the status of

Premises No. 2/3, Burdwan Road as thika tenancy land.

Now, from the impugned judgment, para 24, 25 and 26
in particular, it is available that the Learned Tribunal focused
its attention towards various documents simultaneously
produced both by private opposite parties as well as by State
and State respondents in their respective affidavits to
vindicate their stand that opposite party nos. 1 and 2 have
been occupying a portion of Premises No, 2/3, Burdwan Road

as ‘bharatia’ under the C. T. T. Act, 1981 for a long time.

The Tribunal has mentioned about the inspection bool,
assessment book of the Calcutta Municipal Corporation, copy
of chalan by which one Rahim Box Mullick deposited in the
Court of 2nd Munsiff, Alipore to be credited in the name of
Bajoria Properties Ltd, rent receipts granted by Akhtar
Hossain in favour of the opposite party ros. 1 and 2 from the
month of June, 1991 to February, 1992, copy of trade licence
issued by the C. M. C. in favour of opposite party no.l copy of

electric bill of CESC Ltd. showing Shafi Ahamed as a



consumer in respect of one electric meter standing in
Premises No. 2/3, Burdwan Road, copy of a chalan showir.g
deposit of professional tax by one SK, Manjur of 2/3,
Burdwan Road, reports submitted by the enquiry officer M. K.
Banerjee asserting Shafi Ahamed as thika tenant in respect of
a portion of Premise No. 2/3, Burdwan Road and others and
the Tribunal concluded that there was overwhelming mass of
evidence establishing beyond any doubt that prior to the
commencement of the provisions of the C. T. T. Act, 1981,
some persons including the private opposite parties were
occupying rooms both for residential and business purposes
in the structures constructed and owned by others on the
land of Premises No. 2/3, Burdwan Road owned by other
persons and thereafter taking recourse to the definition of
‘bharatia’ ‘thika tenant’ and ‘landlord’ under the C. T. T. Act,
1981, the Tribunal observed that the status of the three
different kinds of persons within the meaning of the C. T. T.
Act, 1981 as of ‘bharatia’ ‘thika tenants’ and ‘landlords’ is
established a complete three tier tenure under the scheme of

the C. T. T, Act, 1981,

At the time of hearing before us, the learned advocate
Mr. Bhattacharyya appearing for the opposite party nos. 1

and 2 after drawing our attention to all those documents



indicated above has concluded that there is no ground to
controvert the observation of the Tribunal which is based on
overwhelming evidence an this assertion of Mr.
Bhattacharyya is strongly supported by Mr. Bhuian, the

senior counsel appearing for the State and State respondents.

Even taking the risk of unpalatable work of repeatation,
we would like to observe that the Tribunal cannot be the
forum for deciding the disputed question of status of either of
the land or of the private opposite parties and it would have
been better for the Tribunal to ask the private opposite
parties to get the matter adjudicated by an ordinary Civil
Court which has the real jurisdiction to entertain and decide
such issue through its process of adjudication. Be that as it
may, let us examine whether the documents relied on by
private opposite party nos. 1 and 2 and accepted by the
Tribunal in the impugned judgment are really acceptable in
the eye of law Lo establish the case of the opposite party nos.

1 and 2.

Except the inspection book, the copy of the assessment
book, the copy of the chalan showing deposit of rent by
Rohim Box Mullick and the report of enquiry officer M. K.
Banerjee, all other documents produced by opposite party

nos. 1 and 2 may at best prove their possession over a portion



of 2/3, Burdwan Road and those documents can in on way
establish that opposite party nos. 1 and 2 are ‘bharatias’
under alleged thika tenant in respect of the premises in

dispute.

Regarding the inspection book on which much reliance
has been placed by opposite party nos. :1 and 2 during
argument before us, the learned senior counsel Mr. Ghosh on
behalf of the writ petitioner has raised strong question about
its admissibility in evidence and to substantiate his points,
Mr. Ghosh relied on the decision reported in 61 CWN page
175 and 1985 (1) CHN page 84. Regarding assessment
register, Mr. Ghosh submits that authenticity of the
document is in great doubt as it is not coming from custody
of the C. M. C. and further, in the said register there is on
mention of the alleged thika under whom the opposite party
nos. 1 and 2 are said to be ‘bharatias’. As regards the copy of
chalan by which it is alleged that one of the thika tenants
DRI , R, Do Mo degosied. teok o feuges ot s,
Bejoria Properties in the Year 1964, from the remearks portion
of the inforration slip on positive is available and hence,
according to Mr, Ghosh no reliance can be placed on this
document also. Mr, Ghosh submits that about report of the

enquiry officer on which much emphasis has been placed



both by the Learned Tribunal asg well as by the opposite
parties, it will be suffice to say that said report was not
accepted by the thika Controller under said enquiry officer
was subordinate and the thika Controller, after considering
the said enquiry report was pleased to reject the prayer of the
private opposite party nos. 1 and 2 to treat them as ‘bharatia’
under thika tenant in respect of Premises No. 2/3, Burdwan

Road.

Undisputedly, prior to commencement of C. T. T. Act,
1981, there was a three tier system under the scheme of the
old C. T. T. Act, 1949, which includes a landlord having a
superior interest in the land, a person known as thika tenant
who was authorized to raise construction on the said land on
payment of rent or fees either per month or per year and the
‘bharatias’ who are inducted by the person raising
construction in lieu of rent. To prove the existence of thika
tenancy, it must be shown beyond doubt that some persons
in lieu of payment of rent raiscd -some construction with the
consent of landlord on the premises in question and such

persons in duc course inducted ‘bharatias’ in respect of the

construction raised by them.

From the documents produced by the opposite party

nos. 1 and 2, we do not find anything wherefrom it can bg



held that at any point of time, any'of the alleged thika tenant f*ﬂ:lsﬁl'
any construction with their own money on Premises No. 2/3
Burdwan Road and chere is also no document to show that
those alleged thika tenants ever paid any amount as rent to
the superior landlord be it M/S. Bajoria Properties or Kelvin
Jute Manufacturing Company Ltd. It is important to note that
none among the alleged thika tenants at any point of time
asserted their right as such over Premise No0.2/3 Burdwan
Road and even no other so-called ‘bharatias’ except the
private opposite party nos.l and 2 have come forward to

assert their right as such over the disputed premises.

When we keep in mind that is no recording regarding
the alleged thika tenancy status of the disputed land or
alleged ‘bharatia’ status of opposite party nos.1 and 2 in any
of the official register of either the Calcutta Municipal
Corporation or ir the register of the thika Controller, we
become more skeptical about the evidenciary value of the
document produced by party nos.1 and 2 and relied on by the
Tribunal and in our considered view, we should not record
our detail observation about these document lest our
observation may he referred to in other litigation and thereby

the interest of the litigating parties may be affected.



Thus, having regard to the submissions made by the
respective parties on the materials depending on which the
Tribunal affirmed the status of the disputed land as thika
tenancy land and the status of private opposite party nos.1
and2 as ‘bharatias’ and on our independent assessment of
those materials, we are ol the view that the Tribunal was not
justified in arriving its conclusion and we do not subscribe to
the views taken by the Tribunal in this regard for the reasons

already indicated.

Thus, having regard to the submissions made by the
parties and .afte, due consideration of the facts and
crcumstances and the relevant materials on record a.ﬁti also
with due regard to the several decisions of the;apex court and
also of .u.uringh Court as cited in the bar, wethave:ng option
but to answer in the negative both the questions raised by us

for determination and disposal of the writ petition.

As soon as we record our observation that Tribunal has
no jurisdiction to entertain either the application of th:
private opposife party of the transferred application of the
issentiwritingtifionericand. that the ey nelmeE:
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the land and' of opposite party nos.1 and2, we reiterate that

the land in question did not vest in the state as alleged and



there was there was no legal bar for the present petitioner to
continue the work of construction subject to the order of the
High Court, if any passzd in this regard and subject to the
order of the court passed in the pending civil' suit instituted
by the private opposite party nos. land 2. we also make it
clear that Tribunal has no jurisdiction also to allow
respondent ne.7 to proceed afresh with the de-amalgamation

process as indicated in its letter addressed the writ petitioner.

With our above observation. We also dispose of the
petition being CAN No.6948 filed by opposite party nos.1 and
2:seeking permission to repair portion of Premises No.2/32,

Burdwan Road undcr thcir occupation by rcjecting such

prayer.

As result, the writ petition succeeds, but without any

grder as to costs.

Xerox certified copy of this judgment, if applied for, meay
be supplied within 7 days complying with all the necessary
formalities.
dagree,
fAltamas Kabir, J.) (Alok Kumar Basu, J3



